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a trading in tobacco without docu-
mentation of a significant exchange of
money, or other circumstances which
indicate an affiliation. Where questions
of affiliation arise, it shall be the bur-
den on the parties involved to show
that trading in such tobacco was con-
ducted in accordance with normal
trade practices and was not part of a
scheme or device to avoid payments of
sums due the United States or the CCC.

(e) TMQ lien notation. Upon notifica-
tion that a TMQ lien has been estab-
lished, the producer marketing card
(MQ–76) or dealer identification card
(MQ–79–2) shall be returned imme-
diately to the issuing office for record-
ing the TMQ lien. Failure to imme-
diately return the applicable card will
result in FSA notifying all registered
warehouse operators and dealers of the
TMQ lien information and of their re-
sponsibilities for collecting the TMQ
lien. The card shall be promptly re-
turned to the producer or dealer after
it is annotated with the TMQ lien.

[57 FR 43581, Sept. 21, 1992]

§ 723.312 Request for refund of pen-
alty.

Any person who paid any penalty
may request the return of the amount
of any such payment which is in excess
of the amount required to be paid.
Such request shall be filed on Form
MQ–85, Farm Record and Account, with
the county FSA office within 2 years
after the payment of the penalty. Ap-
proval of return shall be by the county
ASC committee, subject to the ap-
proval of the State FSA executive di-
rector.

§ 723.313 Identification of marketings.
(a) Burley or flue-cured tobacco. With

respect to:
(1) Identification of producer market-

ings. Each auction and nonauction
marketing of burley or flue-cured to-
bacco shall be identified by a valid
marketing card, Form MQ–76, issued
for the farm. The reverse side of the
marketing card shall show in pounds:

(i) 103 percent of quota,
(ii) Balance of 103 percent of quota

after each sale, and
(iii) Date of each sale.
(2) Cross-references of tobacco sale bill

number to prior sale bill. Each warehouse

operator, for each lot of tobacco
weighed in on the warehouse floor for
sale the same day, shall cross-reference
the tobacco sale bill to each prior to-
bacco sale bill for tobacco identified by
the same marketing card. To accom-
plish the cross-reference, each other to-
bacco sale bill number shall be entered
by the warehouse operator in the ‘‘Re-
marks’’ space on the tobacco sale bill,
on all copies, at the time such tobacco
is weighed at the warehouse.

(3) Recording producer sale. Each pro-
ducer sale at auction shall be recorded
on Form MQ–72–1, Report of Tobacco
Auction Sale, and each producer sale at
nonauction shall be recorded on a
Form MQ–72–2, Report of Tobacco Non-
auction Purchase. For producer sales
at nonauction, the dealer purchaser
shall execute Form MQ–72–2 and shall
enter the data on Form MQ–76. For
producer sales at auction, Form 72–1
and Form MQ–76 shall be executed only
by the FSA marketing recorder.

(4) Identification of dealer marketings
of resale tobacco. Each auction and non-
auction marketing of resale tobacco in
the current year, such tobacco shall be
identified by a dealer identification
card, Form MQ–79–2, issued to the deal-
er for use in the current marketing
year.

(b) Dark air-cured, fire-cured, or Vir-
ginia sun-cured tobacco. With respect to
dark air-cured, fire-cured, or Virginia
sun-cured tobacco:

(1) Identification of producer market-
ings. Each marketing of such kind of
tobacco from a farm shall be identified
by a valid marketing card issued for
the farm for the respective kind of a
tobacco, either an MQ–76 or MQ–77 (in-
cluding sale memo). With respect to
each nonauction sale from:

(i) A within quota farm a check mark
shall be entered on the inside of MQ–76,
and

(ii) An excess farm for which an MQ–
77 is issued, an executed bill of nonauc-
tion sale shall be prepared, and such
bill of nonauction sale shall be deliv-
ered to a marketing recorder or other
person who is authorized to issue sale
memos.

(2) Suspended sale and sales without
marketing cards. Any suspended sale,
which is not identified by an MQ–76 or
MQ–77 (including a sale memo) on or
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before the last warehouse sale day of
the marketing season, or within 4
weeks after the date of marketing,
whichever comes first, shall be identi-
fied by MQ–82, Sale Without Marketing
Card, as a marketing of excess tobacco.
Form MQ–82 shall be executed only by
a marketing recorder or other rep-
resentative of the State FSA executive
director.

(3) Other persons authorized to execute
MQ–76 or MQ–77 (including sale memo).
(i) A warehouse operator who has been
authorized during the current market-
ing year on MQ–78, Tobacco Warehouse
Organization, may record a sale on
MQ–76 or MQ–77 (including the issuance
of a sale memo) to identify a sale for a
farm if a marketing recorder is not
available at the warehouse when the
marketing card is presented.

(ii) Any warehouse operator, or deal-
er, who engages in the business of ac-
quiring scrap tobacco from farmers,
and who has been authorized on MQ–78,
may for each purchase of scrap tobacco
execute an MQ–76, or MQ–77 (including
a sale memo if the bill of nonauction
sale has been executed).

(4) Verification of sales processed dur-
ing the absence of marketing recorder.
Any person authorized on MQ–78 to act
as a marketing recorder shall promptly
present to a marketing recorder for
verification each warehouse bill (floor
sheet) processed and identified by an
MQ–76 or MQ–77 (including any sale
memos) executed in the absence of a
marketing recorder.

(5) Withdrawal of approval to act as
marketing recorder. The authorization
on MQ–78 for persons may be with-
drawn by the State FSA executive di-
rector if such action is determined to
be necessary to properly enforce the
regulations in this part.

(c) Separate display on auction ware-
house floor. Any warehouse operator
upon whose floor more than one kind of
tobacco is offered for sale at public
auction shall for each respective kind
of tobacco:

(1) Display it in separate areas on the
auction warehouse floor.

(2) Use a lot ticket that is distin-
guishably different from the lot ticket
used to identify any other kind of to-
bacco.

(3) Identify each lot by a lot ticket
clearly showing the kind of tobacco.
However, if where the tobacco is rep-
resented to be a nonquota kind the lot
ticket shall have imprinted thereon the
type designation for the kind of quota
tobacco normally marketed in the
area.

(4) Make and keep records that will
ensure a separate accounting and re-
porting of each of such kinds of to-
bacco (quota and nonquota) sold at
auction over the warehouse floor.

(d) Identification of returned first sale
(producer) tobacco. When resold at auc-
tion, tobacco which has been pre-
viously sold and returned to the ware-
house by the buyer is resale tobacco.
When such tobacco is resold by the
warehouse operator, it shall be identi-
fied as leaf account resale tobacco.

(e) Verification of penalties by ware-
house operators or dealers. Each sale of
tobacco by a producer which is subject
to penalty and which has been recorded
by a marketing recorder shall be veri-
fied by a warehouse operator or dealer
to determine whether the amount of
penalty shown to be due has been cor-
rectly computed. Such warehouse oper-
ator shall not be relieved of any liabil-
ity for the amount of penalty due be-
cause of any error which may occur in
computing the penalty and recording
the sale.

(f) Check register. The serial number
of the tobacco sale bill(s) shall be re-
corded by the warehouse operator on
the check register or check stub for the
check written covering the auction
sale of tobacco by a producer.

(g) Marketing card and sale memo for
cigar tobacco. With respect to cigar to-
bacco:

(1) If a sale of producer’s cigar to-
bacco to a buyer is not identified with
a marketing card (MQ–76 or MQ–77) is-
sued for the farm, including a sale
memo from MQ–77, by the end of the
sale day and recorded and reported on
MQ–79 (CF&B), Buyers Record, by the
tenth day of the calendar month next
following the month during which the
sale occurred, the marketing shall be
identified on MQ–79 (CF&B) as a mar-
keting of excess tobacco and reported
not later than the tenth day of the cal-
endar month next following the month
during which the sale date occurred,
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the marketing shall be identified on
MQ–79 (CF&B) as a marketing of excess
tobacco, and reported not later than
the tenth day of the calendar month
next following the month during which
the sale day occurred.

(2) Verification of penalty by buyer.
Each excess sale memo issued by a
buyer shall be verified by the buyer to
determine whether the amount of pen-
alty shown to be due has been correctly
computed and such buyer shall not be
relieved of any liability with respect to
the amount of penalty due because of
any error which may occur in issuing
the sale memo.

Subpart D—Recordkeeping, Re-
porting Requirements, Market-
ing Penalties, and Other Pen-
alties

§ 723.401 Registration of burley and
flue-cured tobacco warehouse oper-
ators and dealers.

(a) Warehouse registration. For burley
and flue-cured tobacco, any warehouse
operator dealing in either flue-cured or
burley tobacco shall be registered with
the U.S. Department of Agriculture.
Such registration will be handled by
the North Carolina State FSA Office,
Raleigh, North Carolina.

(b) Dealer registration. Each person
who expects to deal in burley or flue-
cured tobacco during a marketing year
shall complete a Dealer Application
and Agreement (MQ–79–2–A) annually,
except dealers who are exempt from
maintaining or filing records and re-
ports as provided in § 723.405. The appli-
cation must be filed after March 1 of
the calendar year in which the market-
ing year begins, and shall be filed with
the State FSA office or, if designated
by the State Executive Director, the
county FSA office for the county where
the dealer resides or where the dealer’s
principal business is located. The appli-
cant shall provide the names, and such
other information as required by the
Deputy Administrator, of all other per-
sons who will be authorized to use the
dealer identification card (MQ–79–2). A
dealer entity is limited to one dealer
registration number. Persons affiliated
with another dealer of the same house-
hold shall not be eligible for a dealer
registration number unless the Deputy

Administrator determines that the en-
tities or individuals are separate and
independent.

(c) Approval of application and agree-
ment. The State Executive Director of
the State FSA office shall, under the
direction of the Deputy Administrator,
be the approving official for the Dealer
Application and Agreement. If the ap-
proving official has reason to doubt
that the applicant is a bona fide dealer
or intends to become a bona fide deal-
er, the application may be disapproved
until such time as the applicant fur-
nishes information satisfactory to the
State ASC committee that the applica-
tion is bona fide. An application shall
also be disapproved for any person who
has failed to file reports or permit in-
spections required in § 723.404(d)(9). A
person whose application is dis-
approved shall be provided with the op-
portunity to appeal the disapproval
and to furnish information to substan-
tiate the application or to comply with
other requirements in § 723.404.

(d) Letter of credit or bond—(1) General
requirements. Effective with the begin-
ning of the 1992 marketing year for
burley tobacco and with the 1993 mar-
keting year for flue-cured tobacco, in
order to secure the payment of pen-
alties as may be incurred by a dealer
during the marketing year for which
approval as a dealer is sought, each
dealer, as a condition for final approval
to handle tobacco, must present a let-
ter of credit or bond which is deter-
mined by the Deputy Administrator to
be acceptable security and which meets
the dollar requirements of this section.
The letter of credit or bond shall be
submitted to the State FSA office
where the dealer is registered. A letter
of credit must have been issued by a
commercial bank insured by the Fed-
eral Deposit Insurance Corporation. A
bond must be a surety bond insured by
a bonding company or agent licensed in
the State where the dealer is reg-
istered. The letter of credit or bond
must be in the form and have the con-
tent specified by the Deputy Adminis-
trator. A letter of credit or bond shall
be furnished annually after initial ap-
proval of the dealer’s application and
notification of the amount required.
The dealer identification card shall not

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00161 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.027 174xxx


		Superintendent of Documents
	2010-11-15T09:52:16-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




